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mon law theory never existed, the man has never owed a duty of 
support, and the woman, although an innocent party, is conse- 
quently without right. 18 

It is difficult to see why courts have felt themselves to be 
helpless before this rule which, admittedly, is capable of working 
great injustice. But few courts have attempted to modify its 
relentless application, although such modification might well have 
been made upon principles of equity or quasi-contract. 13 

It is interesting to note that the doctrine under consideration 
was originally a part of the community property scheme of rights 
as found in Spanish law, 14 and, although omitted from the codifi- 
cation of the community property system in this state has found 
its way into our law through the more roundabout channels of 
persuasive authority and principle. IV. C. B. 

Limitation of Actions: Injuries to Land Under Cali- 
fornia Statutes — That the common-law actions, although abol- 
ished in California, 1 still play a part in our law is shown by the 
cases of Brush v. Southern Pacific Company 2 and Porter v. City 
of Los Angeles, 3 decided in the spring of the present year. In 
each case the court held that the three-year limitation in sub- 
division 2 of section 338 of the Code of Civil Procedure 4 was 
applicable only to what were strictly actions for trespass at com- 
mon law, and that actions for invasions of rights in real property 
for which at common law the remedy was trespass on the case, 5 
are covered by the two-year limitation in subdivision 1 of sec- 
tion 339 of the Code of Civil Procedure, 6 applicable generally to 
tort actions. 



12 Supra, n. 10. 

13 Werner v. Werner (1898) 59 Kan. 399, S3 Pac. 127, 41 L. R. A. 349, 
68 Am. St. Rep. 372; Lea v. Lea (1889) 104 N. C. 603, 10 S. E. 488, 17 Am. 
St. Rep. 692. _ The current of authority, however, supporting the proposition 
that equity will relieve in favor of innocent persons who have entered into a 
void marriage is feeble in common law jurisdictions. See notes in 68 Am. 
St. Rep. 375 (to the case of Werner v. Werner, supra), and in Ann. Cas. 
1914B 851, and cases cited therein. Some courts have allowed the woman to 
recover for services rendered during cohabitation (Higgins v. Breen (1845) 
9 Mo. 497, semble; Schmidt v. Schneider (1900) 109 Ga. 628, 35 S. E. 145). 
These cases are for the most part early cases and there is authority contra : 
Cooper v. Cooper (1888) 147 Mass. 370, 17 N. E. 892, 9 Am. St. Rep. 712. 
When the woman has been induced to enter into the union by fraud, there 
is strong authority that a tort action will lie in her favor. Morrill v. Palmer 
(1895) 68 Vt. 1, 33 Atl. 829, 33 L. R. A. 411, and note thereto which collects 
the authorities. 

o".^" 1 ',*] 1 X- Smith ( Tex as) supra, n. 6; Patton v. Philadelphia; Smith 
v. Smith (La.) supra, n. 4. 

1 Cal. Code Civ. Proc. § 320. 

2 (Apr. 9, 1920) 31 Cal. App. Dec. 1023. 

3 (Mar. 26, 1920) 59 Cal. Dec. 373, 189 Pac. 105 

4 Cal. Code Civ. Proc. § 338, subdiv. 2, reads : "Within three years : (2) 
An action for trespass upon real property." 

5 Supra, n. 3. 

6 Cal. Code Civ. Proc. § 339, subdiv. 1, reads: "Action must be within 
two years: (1) an action upon a contract, obligation, or liability not founded 
upon an instrument of writing. ....'* 
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The position of the principal cases is supported by a long line 
of authority both in California 7 and elsewhere, 8 and the reasoning 
for such holding is simple. Although the forms of action are 
abolished, 9 to determine what the legislature meant when it used 
the phrase "trespass to real property," we must of necessity dis- 
cover the meaning of "trespass," and that carries us back to the 
distinctions between forms of actions. 10 

Did the legislature mean to include under "trespass" torts or 
injuries to real property of every kind whatsoever? Even Black- 
stone admits that, 11 "In general, any misfeasance, or act of one 
man whereby another is injuriously treated or damnified, is a 
transgression, or trespass in its largest sense." This "largest 
sense" is the way the word is used in the Lord's Prayer. In fact, 
in some of its early stages of development, the writ of transgressio 
itself probably had a looser definition than it subsequently 
attained. 12 But was the looser sense that which the legislature 
intended? In 1850, when the first statutes upon which section 338 
of the Code of Civil Procedure is based were passed, "trespass to 
real property" had become a technical legal phrase, and meant 
injury caused by a "direct" application of force. When such a 
phrase is used by law-makers, the presumption is that it was used 
with a technical meaning. Such has been the view generally taken 
by courts. 18 

But would not the administration of justice be aided by so 
construing or changing the law that the historical distinctions 
between the common-law actions would not have to be applied 
and the phrase referred to might be read in the "largest sense"? 
In the Porter case, Mr. Justice Olney" dissents on the acceptance 
of its technical meaning. He says of the application of the dis- 
tinctions between the common-law actions: "They make the 
rights of the parties to turn, not upon the merits, but upon refined 

■> Hicks v. Drew (1897) 117 Cal. 305, 49 Pac. 189; Daneri v. So. Cal. Ry. 
Co. (1898) 122 Cal. 507, 55 Pac. 243; Crim v. City and County of S. F. (1907) 
152 Cal. 279 92 Pac. 640. 

8 Roundtree v. Brantley (1859) 34 Ala. 544, 73 Am. Dec. 470; Eagle & 
Phoenix Mfg. Co. v. Gibson (1878) 62 Ala. 369; St. Louis & S. W. Ry. Co. v. 
Morris (1905) 76 Ark. 542, 89 S. W. 846; Denny v. Everett (1907) 46 Wash. 
342, 89 Pac. 934, 123 Am. St. Rep. 934; Suter v. Wenatchee Water Power 
Co. (1904) 35 Wash. 1, 76 Pac. 298, 102 Am. St. Rep. 881 ; Piatt Bros. & Co. 
v. City of Waterbury (1907) 80 Conn. 179, 67 Atl. 508, 125 Am. St. Rep. Ill; 
Boise Develop. Co. v. Boise City (1917) 30 Ida. 675, 167 Pac. 1032. 

Gould on Waters (3d ed.) p. 404, says : "It is not trespass to flood the 
land of another with water by erecting a dam below his land, for anyone may 
lawfully build a dam on his own land, and the act being injurious only in its 
consequences is to be redeemed only by an action on the case." 

9 Supra, n. 1. 

10 Supra, n. 7; Denny v. Everett, supra, n. 8; Roundtree v. Brantley, 
supra, n. 8. 

" 2 Jones' Biackstone, Bk. Ill, *208. 

"2 Holdsworth, History of English Law, 378; Tenks, Short History of 
English Law, 136-137. 

13 Supra, n. 10. 

14 Supra, n. 3, at 377. 
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and subtle distinctions, whose perpetuation makes the rights of 
the parties in many cases difficult of ascertainment without any 
necessity for such difficulty." 

The distinction between case and trespass, as laid down by 
common-law writers, 15 seems precise and easy of application, yet 
courts have, in some situations, had great trouble in applying it, 
and, on the same set of facts, often arrive at different results. 14 
If, for example, A has built dikes on his own land, extending into 
a stream so that it is deflected or backed up, injuring B's land, 
in which category should a court place the action? According to 
some authorities, the action at common law would be trespass on 
the case; 17 according to others, it would be trespass. 18 The tech- 
nical distinction itself therefore becomes vague and unsatisfactory 
under such facts and the apparent simplicity of the test breaks 
down; the rights of the parties are made to depend upon "the 
subtle distinctions between the two common-law actions." 

To remedy the necessity of recurring to almost obsolete his- 
torical distinctions, Mr. Justice Olney 19 suggests that subdivision 2 
of section 338 of the Code of Civil Procedure be construed to 
mean "any wrong to or invasion of rights in real property," 
though the learned Justice, of course, does not mean to make it 
include every wrong, e. g., the wrong of dispossession, covered 
by other sections of the Statute of Limitations. The California 
Bar Association, at its last meeting, 20 voted to submit to the next 
session of the legislature a bill providing for an amendment of 
subdivision 2 of section 338 of the Code of Civil Procedure to 
read: "For any trespass upon or injury to real property." If 
the section be amended, where will the forever puzzled pleader 
place an action brought by an occupier of land against one main- 
taining a nuisance that not only renders him and his family sick, 
but depreciates the value of the land? 

The plaintiff in the Porter case may well have been saved from 



15 2 Jones' Blackstone, Bk. Ill, *123. Also 3 Street, Foundations of 
Legal Liability, p. 253; 28 Eng. and Am. Ency. of Law, 551. 

16 3 Street, Foundations of Legal Liability, p. 255. 

17 Brush v. Southern Pacific Co., supra, n. 2 ; Hicks v. Drew, supra, n. 7 ; 
Boise Development Co. v. Boise City, supra, n. 8; Roundtree v. Brantley 
supra, n. 8. 

"Cartwright v. Southern Pacific Co. (1913) 206 Fed. 234; Gulf Coast 
and San Francisco Ry. Co. v. Moseley (1908) 161 Fed. 72; Kelley v. Kansas 
City and So. Ry. Co. (1909) 92 Ark. 465, 123 S. W. 664. In the Brush case, 
supra, n.2, the court tries to reconcile these cases with those in note 17 by 
saying: "they are cases where injuries caused by permanent structures, in- 
fringed immediately upon the plaintiff's rights They do not deal with 

cases similar to the one at bar, where a permanent and lawful structure has, 
for many years, existed without any consequential injury resulting from its' 
construction." Should the time element make the difference? 

19 Supra, n. 14. 
/ini« S ?«A W r° j his eff f<* exist in the following states: Arizona, Civ. Code 
(1913) § 710; Indiana 1 Burns' Ann Ind. Statutes, §294; Illinois, Hurd's 
5S??5? Statutes (1915-16) p. 1673; Iowa, Supp. Code of Iowa (1913) 5 
3447(6); New York, Parsons' Code of Civ. Pro. (1917) §382; Vermont 
Public Statutes (1906) § 1550; Ohio, General Code (1910) § 11 224 
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defeat under the plea of the statute of limitations by a pleading 
on his own part lacking precision, accompanied by stipulations of 
the defendant giving him the benefit of the laxity of the pleading. 
The complaint averred that the property was bounded by Hill 
Street in Los Angeles, and the truth of the allegation was admit- 
ted by defendant's stipulation as to the correctness of the state- 
ments in the complaint. But plaintiff's deed must have been of 
a most unusual character for a conveyance of land in a city, if 
the statement in the complaint was strictly correct. For it is 
almost the universal practice for conveyancers to bound land in 
cities, not by streets, but northerly or other lines of streets. And 
the courts of California have consistently held — possibly not with 
the best of reason, but so frequently as to make it an unques- 
tionable rule of property — that there is a wide distinction in the 
effect of the two forms of description. Where bounded by the 
street, the grantee presumably takes to the middle; where by the 
northerly line of the street, he takes only to the designated line, 
and title to the bed of the street is unaffected. 21 Now in the 
Porter case — an action brought by a property owner against a 
city to recover damages for injuries to his apartment house caused 
by reason of excavations in the street — the opinion rests upon the 
fact that because the plaintiff owned to the middle of the street 
the operations in the street conducted in a negligent and improper 
manner constituted a "trespass" upon the plaintiff's land within 
the technical definition of the word. If the property owner had 
not the fee of the street to its middle line, the consequential 
injuries on his adjoining property would have given rise to an 
action of case, not of trespass. A production of plaintiff's source 
of title therefore might well have betrayed the fact that he was 
not in truth the owner of the fee of any part of the street, if the 
description in his conveyance was in the usual form, designating 
lines and not streets as the boundaries. 

Whatever may be thought of the merits of the distinction 
between the forms of action at the present day, one cannot with- 
hold admiration for the skilful and ingenious technique under 
which the court disposed of the case upon the record. 

L. L. T. 

Procedure: Jurisdiction Conferred by General Appear- 
ance After Judgment — In the case of Davenport v. Superior 
Court a writ of mandamus ordering the entry of judgment by 
default against two foreign corporations was denied. Service was 
made in California upon an individual who was president of one 
corporation and secretary of the other. Neither corporation had 
ever done business in California. It was properly held that the 
service of summons was defective, and that a motion by defend- 
ants for additional time in which to plead did not constitute a 

21 Cal. Civ. Code, § 831 ; 6 California Law Review, 465 ; 5 California Law 
Review, 71. 



